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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

William Benner, Vote Bill Benner  : 
Committee, Nichole Missino, and :  No:  1:20-CV-00775-JEJ 
d/b/a Giovanni’s Media Barber,  : 
Kraig Nace, Detailed Attention, Inc., : 
John Williams, Stephen Cassel,  : 
Iacobucci Formal Wear  : 

: 
Plaintiffs/Movants  : 

v.  :    
:    

Thomas W. Wolf, in his official  :   
Capacity as Governor of the   : 
Commonwealth of Pennsylvania,  : 
Rachel Levine, MD, in her official  : 
capacity as Secretary,  : 
Pennsylvania Department of Health : 
Dennis M. David, Secretary,   : 
Pennsylvania Department of   : 
Community and Economic   : 
Development : 

: 
Defendants/Respondents : 

Order for Temporary Restraining Order 

AND NOW, on this the ______day of May, 2020, upon consideration of the 

foregoing Motion for Temporary Restraining Order and the Complaint filed to the 

above-captioned docket, it is hereby Ordered and Decreed that: 

(1). the Executive Order dated March 19, 2020 issued by 

Defendant/Respondent, the Honorable Thomas W. Wolf, Governor of the 

Commonwealth of Pennsylvania, “regarding the closure of businesses not 
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considered life-sustaining,” and all subsequent amendments thereto, is hereby 

enjoined from enforcement pending further Order of Court; and 

(2). the Executive Order dated April 1, 2020 issued by 

Defendant/Respondent, the Honorable Thomas W. Wolf, Governor of the 

Commonwealth of Pennsylvania, “for individuals to stay at home,” and the Order 

dated April 1, 2020 issued by Dr. Rachel Levin, Secretary of Health, to “Stay-At-

Home,” and all previous versions thereof and any subsequent amendments thereto 

are hereby enjoined from enforcement pending further Order of Court. 

(3) the School-Closure Order dated March 13, 2020, issued by the 

Honorable Thomas W. Wolf, Governor of the Commonwealth of Pennsylvania, 

and all previous versions thereof and any subsequent amendments thereto, ordering 

the closure of all Pennsylvania schools is hereby enjoined from enforcement as to 

parochial schools only pending further Order of Court. 

This Court enters this Order after reviewing the Motion for a Temporary 

Restraining Order and the underlying Complaint filed to the above-captioned 

docket, finding that the Plaintiffs/Movants: 

(1). have shown a reasonable probability of success on the merits;  

(2). will be irreparably injured by denial of the relief;  

(3). that the granting of preliminary relief will not result in even greater 

harm to the nonmoving party; and  
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(4). the preliminary relief is in the public interest. 

BY THE COURT, 

____________________________ 
J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

William Benner, Vote Bill Benner  : 
Committee, Nichole Missino, and :  No:  1:20-CV-00775-JEJ 
d/b/a Giovanni’s Media Barber,  : 
Kraig Nace, Detailed Attention, Inc., : 
John Williams, Stephen Cassel,  : 
Iacobucci Formal Wear  : 

: 
Plaintiffs/Movants  : 

v.  :  Motion for a Temporary  
:  Restraining Order  

Thomas W. Wolf, in his official  :   
Capacity as Governor of the   : 
Commonwealth of Pennsylvania,  : 
Rachel Levine, MD, in her official  : 
capacity as Secretary,  : 
Pennsylvania Department of Health : 
Dennis M. David, Secretary,   : 
Pennsylvania Department of   : 
Community and Economic   : 
Development : 

: 
Defendants/Respondents : 

Motion for a Temporary Restraining Order  

AND NOW COME, the Movants, by and through their attorneys, Marc A. 

Scaringi and Brian C. Caffrey, of Scaringi Law, pursuant to Rule 65 of the Federal 

Rules of Civil Procedure, and respectfully set forth as below: 

1. Movants are the Plaintiffs in the above-captioned matter. 

2. Respondents are the Defendants in the above-captioned matter. 
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3. Movants file the within Motion for a Temporary Restraining Order 

pursuant to Federal Rule of Civil Procedure 65. 

4. Movants request this Court waive the security requirement pursuant to 

Federal Rule of Civil Procedure 65 (c) because Defendants will not be harmed by 

the entry of any order.  

5. Further, Movants file simultaneously with the filing of this Motion a 

Brief in Support of Motion for a Temporary Restraining Order; Movants request an 

expedited briefing and hearing schedule. 

6. In considering a request for a Temporary Restraining Order, this 

Court follows the test enunciated by the United States Court of Appeals for the 

Third Circuit, which is the same test used to determine requests for Preliminary 

Injunctions: 

An injunction is an extraordinary remedy that is never awarded 
as of right. The United States Court of Appeals for the Third 
Circuit has outlined four factors that a court ruling on a motion for a 
preliminary injunction must consider: (1) whether the movant has 
shown a reasonable probability of success on the merits; (2) whether 
the movant will be irreparably injured by denial of the relief; (3) 
whether granting preliminary relief will result in even greater harm to 
the nonmoving party; and (4) whether granting the preliminary relief 
will be in the public interest. These same factors are used to determine 
a motion for a temporary restraining order. The above factors merely 
structure the inquiry and no one element will necessarily determine 
the outcome. The court must engage in a delicate balancing of all the 
elements, and attempt to minimize the probable harm to legally 
protected interests between the time of the preliminary injunction to 
the final hearing on the merits. The movant bears the 
burden of establishing these elements. 
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Miller v. Skumanick, 605 F. Supp. 2d 634, 637 (M.D. Pa. 2009) 

7. Movants have shown a reasonable probability of success on the 

merits.  

a. Respondents’ Business Closure and Stay-At-Home Orders (the 

“Orders”) have grossly exceeded their police powers and as such have violated the 

constitutional rights of Movants.1 2 3

b. Respondents’ police powers only permit isolation and 

quarantine of persons, not businesses or entities through the Disease Prevention 

and Control Law of 1955.4 Further, for isolation, persons must be infected with, 

1 https://www.governor.pa.gov/wp-content/uploads/2020/03/20200319-TWW-
COVID-19-business-closure-order.pdf

2 https://www.governor.pa.gov/wp-content/uploads/2020/04/20200401-GOV-
Statewide-Stay-at-Home-Order.pdf

3 https://www.scribd.com/document/454418390/04-01-20-SOH-Statewide-Stay-at-
Home-Order

4 The Governor claims he has authority for his Orders in the Pennsylvania 
Constitution and certain statutes namely, the Emergency Management Services Act 
(the “Code”) and 35 Pa. Cons. Stat. § 7101 and the Disease Prevention and Control 
Law at 35 Pa. Stat. Ann. § 521.1 (hereinafter the “Disease Act”). However, the 
Code addresses “disasters,” such as tornados, floods, hurricanes, explosions, etc., 
not communicable diseases. The Disease Act addresses the spread of 
communicable diseases. But, the Disease Act does not authorize the Orders. It only 
empowers the Governor thru his Secretary of Health to take action against persons 
suspected of being infected with, or a carrier of, or likely to have been exposed to a 
communicable disease; not businesses let alone businesses at which no COVID-19 
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susceptible to the disease or persons who may spread the disease to others, and for 

quarantine, the person must have been exposed to the disease. In neither case have 

Respondents provided such evidence pertaining to Movants or any businesses or 

entities subject to the Business Closure Order or any persons subject to the Stay-

At-Home Order. Further, such persons must be afforded their right to due process 

to challenge the state action; no such rights were afforded here; the waiver process 

is entirely insufficient as a form of due process.  

c. The Governor’s School Closure Order, which has closed the 

physical operations of religious-based schools, and permits only remote religious-

based instruction and services, violates the rights of Movant Williams and his two 

children who attend a religious-based school, and all those Pennsylvania parents 

has been identified, and not persons who do not fit the above criteria. And, these 
actions must be done through the courts if the person objects to have his liberty or 
freedom infringed, with due process rights for the person subject to them. None of 
that has happened in this case. The Orders violate the Disease Act, which is likely 
why the Governor also claims his authority is in the Code, which permits him to 
control the ingress and egress of disaster areas as if he is trying to save us from a 
hurricane by conducting a hurricane evacuation or from a tornado by ordering us to 
shelter in place. However, none of that has occurred. The Governor claims the 
entire Commonwealth of Pennsylvania is a “disaster area” under the Code and as 
such he has free rein to enforce laws, suspend laws, make new laws, and adjudicate 
cases such as waiver applications without interference or involvement of the 
General Assembly or the Judiciary. It is essentially the three branches of 
government consolidated into the Office of the Governor. This is the definition of 
tyranny our Founding Fathers warned us about.   
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and school children similarly situated, who are now denied their freedom of 

religion, guaranteed by U.S. Const. I. 

d. The Orders cannot withstand the test in Lawton v. Steele, 152 

U.S. 133 (1894), which is the test used by the United States Supreme Court to 

determine the constitutionality of state police powers. To justify the State in thus 

interposing its authority in behalf of the public: 

it must appear, -- first, that the interests of the public . . . require such 
interference; and, second, that the means are reasonably necessary for 
the accomplishment of the purpose, and not unduly oppressive upon 
individuals. 

Lawton v. Steele, 152 U.S. 133, 137 (1894).   

e. Movants have been deprived of their right to liberty, 

including the right to come and go from their homes without government 

restriction, and their right to property, including their right to operate their 

businesses at their business locations, without due process of law as guaranteed by 

the U.S. Const. amend. V, IV, as set forth in Fuentes v. Shevin, 407 U.S. 67 (1972), 

Mathews v. Eldridge, 424 U.S. 319 (1976), and Hodel v. Va. Surface Mining & 

Reclamation Ass’n, 452 U.S. 264 (1981); and the right to judicial review per 

Lawton, supra, and in Chamber of Commerce of the United States v. Reich, 74 

F.3d 1322 (1996).  

f. The Orders, List and Waiver process are a case 
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study in arbitrary and capricious state actions and thus should be enjoined and then 

declared to be unconstitutional pursuant to Motor Vehicle Mfrs. Ass'n v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) and Sterling v. Constantin, 287 U.S. 

378 (1932).  

g. The Orders, List and Waiver process are patently arbitrary and 

lack rationality and thus violate Movants’ rights to equal protection guaranteed by 

the U.S. Const. amend. XIV pursuant to McGowan v. Maryland, 366 U.S. 420 

(1961), New Orleans v. Dukes, 427 U.S. 297 (1976), and Euclid v. Ambler Realty 

Co., 272 U.S. 365 (1926). 

h. The denial of judicial review and the arbitrariness of the List 

and Waiver process, and the fact that many businesses may not survive the 

Business Closure Order, is of serious concern to the three justices of the 

Pennsylvania Supreme Court who signed onto the Concurring and Dissenting 

Opinion in the case Friends of Danny DeVito et al v. Governor Wolf, et al. (The 

Concurring and Dissenting Opinion is incorporated herein by reference, attached 

and marked as Exhibit A).  

i. The Business Order, in tandem with the Stay-At-Home Order, 

prohibit all Pennsylvania businesses and entities on the non-life-sustaining List 

from exercising their speech and assembly rights at all other non-life-sustaining 

businesses and entities in addition to their own; and, due to the Stay-At-Home 
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Order, anywhere in any county in a Red or Yellow Zone. Further, the Governor’s 

Plan to Reopen Pennsylvania moved twenty-four counties from the Red to the 

Yellow Zone. In the Red Zone, “Large Gatherings are Prohibited.”5 In the Yellow 

Zone, assemblies will be limited to no more than twenty-five persons. Thus, the 

rights to speech and assembly will continue to be either completely prohibited or 

severely restricted in certain physical locations, which includes massive swaths of 

the geography of Pennsylvania and as such violates the U.S. Const. amend. I 

pursuant to Citizens United v. FEC, 558 U.S. 310 and Hague v. Comm. for Indus. 

Org., 307 U.S. 496 (1939); Lovell v. Griffin, 303 U.S. 444, 58 S. Ct. 666, 82 L.Ed. 

949 (1938). 

j Movants have had their property taken without just 

compensation in violation of U.S. Const. amend V as set forth in Lucas v. S.C. 

Coastal Council, 505 U.S. 1003 (1992). 

k. Respondents’ classification of Pennsylvania businesses and 

entities into life-sustaining and non-life-sustaining is arbitrary and lacks rationality; 

in addition, it treats similarly situated businesses and entities differently without 

5 The Plan does not define “large gatherings.” However, the “yellow zone,” which 
is a loosening of prohibitions in the red zone, prohibits, “Large Gatherings of More 
Than 25.” So we can conclude that the large gatherings must mean gatherings of 
fewer than 25 people. See https://www.governor.pa.gov/plan-for-pennsylvania/
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any rational basis. Thus it violates the equal protection clause of U.S. Const. 

amend. XIV. See McGowan v. Maryland, 366 U.S. 420, 535 (1961).  

8. Movants are likely to be irreparably injured in the absence of 

preliminary relief.  

a. Movants are required to forgo their rights to liberty, property, 

equal protection, free exercise of religion, speech and assembly guaranteed by the 

U.S. Const. amends. I, V and XIV. The loss of freedoms guaranteed by U.S. Const. 

amend. I, for even minimal periods of time, unquestionably constitutes irreparable 

injury for purposes of granting a preliminary injunction. Elrod v. Burns, 427 U.S. 

347, 349, (1976); Miller v. Skumanick, 605 F. Supp. 2d 634 (M.D. Pa. 2009). 

b. Movants have also suffered severe financial harm. See, e.g., 

Doran v. Salem Inn, Inc., 422 U.S. 922, 931-32 (1975) (Defendants were entitled 

to preliminary relief because “a substantial loss of business and perhaps even 

bankruptcy” would result from waiting until they obtained a final judgment). Also, 

see the Exhibits attached to Complaint filed to the above-captioned matter, which 

detail the financial devastation caused by these Orders.  

c. Movant, Nichole Missino, owns and operates a barber shop. 

She has had no work since she had to close her shop on March 19, 2020. She has 

had no income since. She had up to seven barbers working at her shop. Now, with 

no income and her bills stacking up including rent, cable, electric, internet, security 
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system, booking system, insurance, CE. She has been paying her bills with savings. 

She has not received any SBC loan money or unemployment compensation. She 

was told by the UC office to come back in a couple of weeks. She replied, “We 

don’t have a couple weeks.” She believes that her business will soon have to close 

permanently. The state licensing board has called and threatened her license and 

the local police have threatened to revoke her occupancy permit if she reopens in 

defiance of the Orders. She has been working to clean the shop, had her floor 

replaced installing plastic partitions, masks & face shields, aprons, alcohol to clean 

with, and UV lights.  She and her barbers will be, “…dressing like nurses to cut 

hair,” should she be permitted to reopen.    

d. Movant Stephen Cassel, owner of Iacobucci Formal Wear, has 

had no income from any source since Business Closure Order. He has suffered 

revenue losses of approximately $50,000.00 in March of 2020 and $95,000.00 in 

April of 2020. He approximates losses for May will be $75,000.00. He is, “Afraid 

family business will be finished for good.” He is also a realtor and may have to 

close that business as well. He has five children and his wife is a stay at home 

mom. He says he feels like, “I’m in handcuffs. I haven’t received a dime from the 

government.” Movant Cassel did receive a $10,000.00 PPL loan, but no stimulus 

and no unemployment compensation. 
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e. Movant John Williams is a realtor who earns typical gross 

commissions of $500,000.00 per year, with most of that being earned in 

April/May/June, which is his peak season. In fact, about 68% of gross annual 

earnings he earns through June 30, 2020. He lost most of March, all of April and 

now almost half of May in potential earnings. He has taken a line of credit to try to 

make ends meet. Like the other Movants he is an independent contractor and has 

not received the Unemployment Compensation for the self-employed and 

independent contractors as promised by the CARES Act. He will not receive his 

stimulus check until September. He did receive a $1,000 grant. But, he still has no 

income.  

f. Movant Kraig Nace and Detailed Attention, Inc., since the 

issuance of the Orders, have lost more than $25,000 in business revenue to 

date.  Detailed Attention Consulting's future is in question due to a significant loss 

of revenue by the ambulance service with which an engagement is 

maintained. Said agency has suffered 50% decrease in emergency call volume 

(and, in turn, revenue), has had to dispose of more than $1,000.00 worth of kitchen 

supplies that have expired, and has lost all fundraising revenue (BINGO, dinners, 

rentals, catering, character events, etc. - $15,000 to date) due to the Orders. This 

agency has received PPP funds and a local foundation grant in order to maintain 
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payroll and other costs but the annual subscription program has also been affected 

and is down by approximately 30% ($20,000.)  

JUKE BOX HITS Entertainment Services has lost all event revenue since 

early March 2020 due to cancellations and postponements. Currently, customers 

who have booked events in June, July, and August are considering changing or 

cancelling and incoming leads for future events are minimal. The canceled events 

already total to nearly $10,000.00 in lost revenue.  

The JF Designs business line has been closed since March, 2020 except for 

some limited deliveries. Estimated losses are approximately $15,000.00 so far. 

Duncannon Rentals currently has three business tenants who are closed as a 

result of the Orders and ongoing lease revenue is of great concern due to the 

absence of income for those businesses. 

Due to the corporate structure of the business and Movant Nace's role, 

Movant is not eligible for relief through the PPP or UC/PUA 

g. If this Court waits until final judgment, Movants and tens of 

thousands of other Pennsylvania businesses could be insolvent, bankrupt, or 

permanently closed and lost. This would result in the complete destruction of the 

property rights of the owners, the places of employment for their workers and the 

products and services they produce for their customers. Furthermore, even if the 

Governor ultimately reopens the counties in which Movants’ businesses are 
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located, and assuming they are still in business, the Governor can just as easily 

shut them down again, as he has threatened to do several times and as set forth in 

his Plan to Reopen Pennsylvania. 

9. Granting the relief will not result in greater harm to the Respondents. 

a. Neither the people of Pennsylvania nor the Governor will suffer 

harm if this Court grants the restraining order because to date the Governor has 

barely been enforcing these Orders in the first place. In the nearly two months into 

the issuance of the Business Closure Order, the Pennsylvania State Police have 

issued 312 warnings statewide and only one citation. Regarding the Stay-At-Home 

Orders, the PSP have issued 33 warnings statewide and seven citations. 

Pennsylvanians have largely complied with these Orders without much 

enforcement.  

b. Further, the curve has been flattened, Pennsylvania hospitals 

have capacity, even in densely populated Philadelphia, and Pennsylvanians are 

largely complying with the COVID-19 precautions. COVID-19 is nothing more 

than a mild viral illness like the flu to the overwhelming majority of people. 

COVID-19 poses a risk of serious harm or death to an infinitesimally small 

percentage of Pennsylvanians in certain demographic groups. Thus, by enjoining 

these Orders, the Respondents will be able to focus their resources on combatting 

COVID-19 where it poses harm – our nursing homes – not at Movants’ businesses. 



13 

c. Assuming for the sake of argument that there was a need for 

these Orders at one time, that need has now passed. 

10. Granting the preliminary relief will be in the public interest.   

a. The public has an interest in not been prosecuted or threatened 

with prosecution for exercising their constitutional rights.  

b.  The public also has an interest is saving themselves, their 

businesses and this economy from continued financial devastation by returning to 

work and getting the economy generating the goods and service and the revenues 

and income needed to sustain the public. 

c. The public also has an interest in the protection of its 

Constitutional rights, the Rule of Law and Republican form of government. 

11. In the past few days, a Constitutional crisis has occurred over these 

Orders, pitting the Respondents against county elected officials and district 

attorneys in many counties across Pennsylvania; thus these Orders are further 

harming the public interest.  

12. In response to the Governor’s May 8, 2020 announcement extending 

the Orders for much of the Commonwealth, something unprecedented in the 

history of Pennsylvania occurred: elected officials from across Pennsylvania began 

denouncing the Orders, labeling them unconstitutional and declaring they will not 

enforce them. 
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13. Several law enforcement officers including the county sheriffs of 

Bedford, Cumberland, and Perry, and the District Attorneys in Armstrong, Beaver, 

Bedford, Greene, Lancaster, Lebanon, Perry and York Counties, announced they 

are refusing to enforce the Orders or refusing to prosecute individuals who may be 

charged with violating them.6 7 8 9 10 11

14. On May 8, 2020, the Lebanon County District Attorney, Pier Hess, 

wrote: 

Through mandates and Orders, Governor Wolf assumed control of an 
individual’s personal choices. He dictates how we dress, where we go, 
and what commerce operates for our ‘well-being.’ Effectively the 
Governor’s Orders revoked our personal freedoms and liberties as 
individuals.12

6 https://pittsburgh.cbslocal.com/2020/05/07/greene-county-district-attorney-will-
not-prosecute/
7

https://www.facebook.com/CumberlandCountyPaSheriffsOffice/posts/3180137991
997343?__tn__=K-R
8 pittsburgh.cbslocal.com/2020/05/08/beaver-county-district-attorney-businesses-
opened/ 

9 https://pittsburgh.cbslocal.com/2020/05/08/armstrong-county-no-citations-
violate-gov-wolfs-
order/?fbclid=IwAR3h0BydMQjeFOr9q1ZHOLP8lhR1pkxZrdrohjQ5l27Bp-
WdGmrRmD9bUt0
10 COVID-19-Enforcement-Guidance-Updated-05082020.pdf 
11 https://www.altoonamirror.com/news/local-news/2020/05/da-sheriff-say-they-
wont-punish-open-bedford-businesses/
12 Lebanon County Facebook Page. The link is too long to copy here.  
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15. Several county government leaders are also in open defiance of these 

Orders, including county commissioners in Beaver, Dauphin, Franklin, Lebanon, 

Berks and Schuylkill, and possibly more.13

16. On May 8, 2020, Lebanon County Officials informed the 

Governor that they are moving themselves into the Yellow Zone, even though the 

Governor has refused to and regardless of what the Governor says or does in 

response.14

17. On May 8, 2020, the Dauphin County Commissioners 

announced they were moving themselves into the Yellow Zone, even though the 

Governor has refused to and regardless of what the Governor says or does in 

response. 15

18. On May 8, 2020, the Chairman of the Dauphin County  

Commissioners, Jeff Haste, sent a letter to the people of Pennsylvania on behalf of 

the entire Board of County Commissioners, stating, “Enough is enough. It is time 

13 https://www.pennlive.com/news/2020/05/a-growing-number-of-pa-counties-test-
gov-tom-wolfs-emergency-powers-saying-theyll-decide-if-its-time-to-reopen.html
14 http://www.pressandjournal.com/stories/lebanon-county-officials-tell-gov-wolf-
we-are-moving-into-the-yellow-phase-next-
friday,92264?fbclid=IwAR2EWPXFVGPFQEnL3BqvkfFFkFpvt2ifkz2OHaHwnA
LR5DgBqFpHhMQTkZ8
15 https://local21news.com/news/local/dauphin-county-plans-to-move-to-yellow-
phase-despite-the-governors-orders
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to reopen the Commonwealth of Pennsylvania and return our state to the people (as 

prescribed by our Constitution) and not run it as a dictatorship.”16

19. On May 10, 2020, the Lancaster County District Attorney announced 

she will not enforce the Governor’s Orders: 

We find that the Governor’s continuously changing orders - and 
business waivers – have presented circumstances where criminal 
enforcement of the orders is difficult. Rapid changes in the definition 
of what constitutes criminal conduct renders the application of 
criminal sanctions insupportable. 

Accordingly, this office will not prosecute any alleged violations of 
the state-mandated orders issued in response to COVID-19, nor will it 
prosecute pursuant to directives of the Governor’s administration 
regarding the operation of “non-essential businesses. 

Specifically, law enforcement officials must be able to consistently 
enforce the law. Constant and seemingly arbitrary changes in the 
scope and application of the Governor’s orders makes enforcement 
prohibitively difficult if not impossible.17

20. There is now open defiance of the Governor’s Orders by elected 

officials, including law enforcement officials, who have sworn an oath to protect 

and defend the Pennsylvania and the U.S. Constitution.  

16 http://www.pressandjournal.com/stories/chairman-of-dauphin-county-
commissioners-tells-wolf-to-stop-running-state-as-dictatorship-open,92261
17 https://lancaster.crimewatchpa.com/da/11617/post/no-prosecution-citations-
issued-lancaster-county-pursuant-stay-home-orders-and-
business?fbclid=IwAR2NzD6ubaF6W3kY_XRs8CT82b2ViBAA_0EUuUIeSDwb
NHoEuefyRCDFjko
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21. On May 11, 2020, the Governor threatened those counties who are 

disobeying his Orders with withholding critical funding they need to protect the 

health, welfare and safety of the residents and businesses of those counties.18 It is 

not known whether the Governor has the authority to withhold these critical funds.  

22. This is a Constitutional crisis that is unfolding right now the likes of 

which Pennsylvania has never experienced. County leaders are doing what they 

believe is in the best interest of the residents of their counties. Pursuant to the 

Disease Act, the prevention of the spread of communicable diseases has always 

been a local, county-based and specific effort. The State Department of Health 

does play a role, but that is to assist counties in their efforts. The Disease Act was 

never intended to and in fact does not authorize the actions the Governor and the 

Secretary of Health have taken through their Orders.  

23. On May 11, 2020, the Governor also repeated his threat to take the 

business, professional and occupational licenses of businesses that exercise the 

Constitutional rights in defiance of his Order. Movants and the people of 

Pennsylvania can only hope that these threats are empty, but have no way of 

knowing until it may be too late for them. This is causing mass confusion, anxiety 

among the people and has greatly undermined the Rule of Law. Movants and the 

18 https://www.nbcphiladelphia.com/news/coronavirus/watch-gov-wolf-to-speak-
on-pennsylvanias-reopening-plan/2391820/
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people of Pennsylvania need the federal courts to step in and protect the 

Constitutional rights of the people of Pennsylvania before this political and 

Constitutional crisis escalates even further. The way to do that is to enjoin and then 

declare the Orders to be unconstitutional and allow the Respondents to use their 

proper, lawful powers under the Disease Act to continue their work to prevent the 

spread of COVID-19, but pursuant to the limits of that Act and the guarantees of 

the U.S. Constitution.   

24.  The public has an interest and right to live in a Commonwealth in 

which the Rule of Law, representative government and the separation of powers 

exists. The United States Constitution obligates, “The United States to guarantee to 

every State in this Union a Republican Form of Government.” U.S. Const. Article 

IV, Cl. 2. 

25. The Rule of Law has been seriously comprised by the Governor’s 

promulgating Orders that go exponentially beyond his statutory authority, clearly 

violate the Constitutional rights of millions of Pennsylvanians, and now which the 

elected officials, including law enforcement officers, of many counties have now 

vowed to defy.   

26. However, the Rule of Law can be restored by entry of an Order of 

Court enjoining the enforcement of these Orders.  
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27. In an action without any historical precedent, without lawful statutory 

basis, and in violation of the U.S. Constitution, the Governor issued a Business 

Closure Order that has completely deprived Movants, and tens of thousands of 

businesses on the non-life-sustaining List, of their right to operate their businesses 

and entities closing in on two months now and continuing indefinitely for those in 

the Red Zone, using a standard for determination which businesses can remain 

open and which must be closed that does not exist in law and was fashioned out of 

whole cloth by the Governor. Further, the Governor refused administrative review 

for businesses denied a waiver. And the Pennsylvania Supreme Court has denied 

judicial review of waiver denials. So, under Pennsylvania law, because of the 

Pennsylvania Supreme Court ruling, Pennsylvania business owners in the Red 

Zone have no legal recourse to try to have their businesses opened.  

28. The Stay-At-Home Order has deprived millions of Pennsylvanians of 

their fundamental, constitutional rights to liberty, freedom, property, travel, and the 

pursuit of happiness. And, an Order compelling millions of Pennsylvanians to 

remain in their homes, except for a few reasons deemed permissible by the 

Respondents, should shock the conscience of any American. This is particularly 

shocking considering Respondents made no prior determination that Movants or 

any Pennsylvanians subject to the Orders have been even tested for COVID-19, let 

alone been determined to be infected with or carrying the virus. And, it is even 
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more shocking considering COVID-19 is like the mild flu to the overwhelming 

majority of Pennsylvanians.  

29. The Governor issued his Business Closure Order without identifying 

any communicable disease, let alone an outbreak of one at the places of business 

closed by it, and based upon scientific projections about the death rate of this 

disease that were staggeringly wrong.19 The Governor classified businesses and 

entities into two classes – life-sustaining and non-life-sustaining – that he made up, 

set up a waiver process that has been characterized as arbitrary and capricious by 

the public at large, including now many district attorneys, has caused concern 

among the Pennsylvania Supreme Court justices in their Concurring and 

Dissenting Opinions (See Exhibit A), and is now subject to audit by the 

Pennsylvania Auditor General, all while the Governor, and now the Pennsylvania 

Supreme Court, deny businesses and entities the right to judicial review of the 

denial of a waiver request.   

30. The Governor has just released records pertaining to his waiver 

programs. The records show that he granted a waiver to a taxidermist. When the 

taxidermist was asked how or why she got the waiver, she responded, “How [else] 

19 https://www.nationalreview.com/corner/coronavirus-pandemic-projection-
models-proving-unreliable/
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are we going to pay our bills?”20 Every waiver application should have been 

approved if approval was for the purpose of allowing the business owner and 

employees to pay their bills. This is the epitome of an arbitrary decision and caused 

dozens of elected officials and law enforcement offices to refuse to enforce the 

Orders and denounce the List and the Waivers as arbitrary. The people of 

Pennsylvania have lost any confidence in the legality and constitutionality of these 

Orders.  

31. Further, based upon actual evidence, COVID-19 is a mild illness, like 

the flu, for the overwhelming majority of people, but can threaten serious harm or 

death to the elderly and those with underlying health conditions, including those 

with respiratory ailments and/or co-morbidities. Thus, according to the world 

renowned epidemiologist, Professor Johan Giesecke, the correct policy would have 

been to protect the elderly and the infirm, particularly in nursing homes, which 

Defendants are responsible to regulate, to ensure the health and safety of the 

residents there, and to allow the disease to have spread through the population so 

that herd immunity could work the way it has for millennia.21

20 https://www.witf.org/2020/05/08/crayons-flowers-taxidermy-wolf-releases-list-
of-life-sustaining-business-
waivers/?fbclid=IwAR28eAw2d3TM3IfNeyCdbfitm7Va3nUbK--
HjC8Z_OJ4f_ivH1M-jfGEs_8

21 https://www.aier.org/article/lockdown-free-sweden-had-it-right-says-world-
health-organization-interview-with-prof-johan-giesecke/
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32. The overwhelming majority of Pennsylvanians have, or will have, no 

serious health consequence as a result of this mild illness. In fact, by putting people 

under shutdown and lockdown, the Governor is harming their health by weakening 

their immune systems, which they need to ward off COVID-19 and more 

dangerous communicable diseases. The Orders are delaying the work of herd 

immunity which is important to protect the overwhelming majority of the 

American people from contracting infectious diseases. 

33. The Respondents have stated the need for the Orders to “flatten the 

curve” (i.e. the infection rate).  

34. The curve has been flattened. Secretary Levin announced, “We have 

been able to flatten the curve in terms of the number of new cases that we are 

seeing.”22

35. Thus, there is no need for the existence let alone the enforcement of 

the Orders.

36. The Respondents have stated the need for the Orders to prevent our 

hospitals from being overwhelmed.  

37. On March 28, 2020, the Secretary announced there were 

approximately 3,400 intensive care beds in Pennsylvania and that 40% of them 

22 https://www.pennlive.com/news/2020/04/coronavirus-curve-has-been-flattened-
significantly-in-pa-health-department-secretary-says.html
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were empty.23 So our hospitals can accommodate those Pennsylvanians who 

continue to contract COVID-19. 

38. Even in the epicenter of the viral illness, Philadelphia, the hospitals 

are not overwhelmed and have space and capacity for more patients.24

39. Thus the public has a significant interest in having these Orders 

enjoined from enforcement so that they can save their businesses from financial 

devastation, save the Pennsylvania economy from depression, help put the nearly 

1.8 laid off Pennsylvanians back to work and resume the enjoyment of their 

Constitutional rights to liberty, freedom and property, and have the Respondents 

utilize their time, resources and actual legal authority to save the lives of 

Pennsylvania’s nursing home residents.  

40. Millions of Pennsylvanians have an interest in not having to live 

under the threat of criminal prosecution for these Orders.  

41. Thus this Court should enjoin these Orders. That would result in the 

immediate relief and gratitude of the millions of Pennsylvanians who are living 

under them and fear they may be prosecuted for violating them. By enjoining these 

Orders, this Court would restore to the people of Pennsylvania their fundamental, 

23 https://www.abc27.com/news/health/coronavirus/hospital-beds-in-pa-are-
beginning-to-fill-up-as-virus-spreads/  

24 https://www.inquirer.com/health/coronavirus/what-is-hospital-capacity-
philadelphia-coronavirus-cases-20200417.html
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Constitutional right to come and go from their homes as they choose, their right to 

operate their businesses, their right to work, their right not to be subject to arbitrary 

and capricious government actions and to unequal protection of law, their right to 

free speech, free assembly and the free exercise of religion and their right to a 

Republican form of government and the Rule of Law. 

42. The public has been, and continues to be, greatly harmed by the 

Business Closure Order due to the severe economic damage it is causing to the 

Pennsylvania economy. Further, the people have largely voluntarily complied with 

social distancing and other Centers for Disease Control and Prevention (CDC) 

guidelines and recommendations, and will likely continue to do so if the 

enforcement of these Orders is enjoined. Further, Pennsylvanians can determine 

for themselves if they wish to frequent a business that is open but is not employing 

COVID-19 precautions. Businesses that do not comply with COVID-19 

precautions may suffer a loss in customers and revenues. Furthermore, Movants 

are ready, willing and able to voluntarily employ the COVID-19 precautions 

recommended by the Defendants.  

43. In short, people and businesses can self-regulate, as they have 

done for millennia, in the face of a viral illness, without resort to massive, 

statewide shutdowns and lockdowns of businesses and persons done, apparently, at 
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the whim of the Executive and based upon scientific projections which were 

staggeringly wrong.  

44. Furthermore, the death count calculated by the Secretary of 

Health that has been used to support the need for these sweeping, all-encompassing 

and unprecedented Orders has been seriously questioned by, inter alia, the public, 

the media, members of the Pennsylvania General Assembly and Pennsylvania’s 

county coroners, so much that Secretary Levine at one time reduced the death 

count by two hundred.25 Prior thereto, she had added “probable” deaths related to 

COVID-19 to the death count even though no COVID-19 test was administered, let 

alone the deceased actually having tested positive for it, in those cases. After that 

decision sparked criticism, she removed those two hundred deaths from the count 

adding further confusion and criticism. 

44. By not having to spend time and taxpayer resources on the 

Business Closure Order, the Stay-At-Home Order and now the Plan to ReOpen 

Pennsylvania, the Respondents could have, and still can, use their time and 

taxpayer-provided resources to address the actual problem presented by COVID-

19, which is the danger it poses to the elderly, particularly those living in nursing 

homes, and those with pre-existing respiratory ailments and/or co-morbidities. 

25 https://www.inquirer.com/health/coronavirus/spl/pennsylvania-death-count-
changes-confusion-coroanvirus-20200423.html
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Respondents can use the actual legal tools they have pursuant to the Disease Act to 

isolate and quarantine the elderly currently residing in nursing homes who have 

been infected or have likely been exposed. That’s what will help save the lives of 

the small number of Pennsylvanians who are at risk of serious harm or death from 

this otherwise mild virus. These are examples of reasonable, tailored and rational 

responses to COVID-19.  

45. The public health concern presented by COVID-19 is focused 

in Pennsylvanian’s nursing homes and with the infirm, elderly and those with pre-

existing conditions and co-morbidities. In Pennsylvania, about 65% of 

coronavirus-deaths were of nursing-home residents, and in counties in the hardest 

hit southeastern part of the state, long-term care-residents account for as much as 

80% of county deaths.26 A more recent article reveals 70% of COVID-19 deaths 

across Pennsylvania have occurred in our nursing homes.27 The public’s interest 

lies therefore in the Defendants’ focusing their lawful efforts under the Disease Act 

to prevent the spread of COVID-19 to those individuals infected; not in sweeping, 

broad, statewide Orders closing tens of thousands of Pennsylvania businesses 

26 https://www.buckscountycouriertimes.com/news/20200501/states-ordered-
nursing-homes-to-take-covid-19-residents-thousands-died-how-it-happened

27 https://www.buckscountycouriertimes.com/news/20200508/pa-nursing-home-
deaths-spike-550-percent-in-one-month-as-state-faces-federal-
lawsuit?fbclid=IwAR3i08n4-
rfwVaAgzPcifvJ5x1GmCMnwzexudiDXopqRY1x0Ppeba7oF36A
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where Defendants identified no infection or outbreak, and which devastated the 

Pennsylvania economy, or in issuing a Stay-At-Home order that locked down the 

healthy and all demographic groups including the majority of Pennsylvanians for 

whom COVID-19 is similar to a mild flu.  

46. Movants and the public also have a substantial interest in being 

able to engage in free speech and assembly without fear of being arrested and 

prosecuted as a criminal.  

47. The evidence is now in and it is conclusive that these Orders were not 

only not in the public’s interest, they were devastatingly harmful to it. The 

Business Closure Order and Stay-At-Home orders constituted the single, worst 

deprivation of the constitutional rights of the largest number of the people of 

Pennsylvania in the history of the Commonwealth, and did so based upon 

staggeringly inaccurate projections of morbidity concerning a viral illness that is 

seriously harmful to an extremely small percentage of Pennsylvanians and has 

ravaged the economy in way that we have not experienced since the Great 

Depression. Lastly, there is no need for them anymore, assuming there was ever a 

need for them, as the curve has been flattened and our hospitals are have adequate 

capacity to accept new COVID-19 patients as will continue to arrive regardless of 

whether the Governor does not enforce his Orders. 



28 

48. Lastly, Movants are ready, willing and able to voluntarily employ 

COVID-19 precautions recommended by the Pennsylvania Secretary of Health 

and/or the CDC should this request for a Temporary Restraining Order be granted 

and Movants are permitted to return to their businesses and entities.   

49. The undersigned counsel shared the within Motion to counsel for the 

Respondents; Respondents do not concur in the within Motion.  

WHEREFORE, Movants respectfully request that this Court issue a 

Temporary Restraining Order enjoining the enforcement of the Business Closure 

Order, the Stay-At-Home Orders and the School Closure Order pertaining to 

parochial schools pending further Order of Court. 

Respectfully submitted, 

/s/ Marc A. Scaringi 
Marc A. Scaringi, Esquire 
PA Supreme Court ID No. 88346 
Brian C. Caffrey 
PA Supreme Court ID No. 42667 
Attorneys for Plaintiffs/Movants 
Scaringi Law 
2000 Linglestown Road, Suite 106 
Harrisburg, PA 17110 
marc@scaringilaw.com 
717-657-7770 (o) 
717-657-7797 (f) 

Date:_May 12, 2020 
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FRIENDS OF DANNY DEVITO, KATHY 
GREGORY, B&J LAUNDRY, LLC, 
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DEPARTMENT OF HEALTH, 
 

Respondents 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
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CONCURRING AND DISSENTING OPINION 

 

CHIEF JUSTICE SAYLOR           Decided: April 13, 2020 

 

 Respectfully, I would refrain from exercising discretion to grant King’s Bench 

jurisdiction, albeit I agree with the majority that the circumstances are extraordinary and 

matters of great public importance are involved.  I find, however, that several material 

aspects of the petitioners’ claims may involve issues of disputed fact.  And it also 

appears to me that some of the majority’s conclusions have mixed legal and factual 

overtones. 

 For these reasons -- and in light of the ongoing public health crisis -- I believe 

there is much to be said for treating the executive branch’s actions as presumptively 
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valid for now, while not foreclosing colorable challenges from moving forward in the 

appropriate court of original jurisdiction, i.e., the Commonwealth Court.  Importantly, that 

court, unlike this one, is organized to support orderly fact-finding.  Thus, it can more 

appropriately administer the necessary judicial consideration in the first instance, 

subject to appellate review by this Court if necessary. 

 That said, since the merits are now being explored, I lend my support to the 

majority’s conclusion that the present public-health crisis may properly be regarded as a 

“disaster emergency,” triggering the Governor’s special powers to respond.  See 

Majority Opinion, slip op. at 23-26 (citing 35 Pa.C.S. §7102).  While there are factual 

aspects attending the majority’s reasoning on this point, I believe judicial notice can 

appropriately be taken concerning the severity of the current emergency and the need 

for strong countermeasures. 

 I am less confident, however, in the majority’s conclusion that “summary 

administrative action” by the executive branch to close many businesses throughout the 

Commonwealth must evade judicial review as a check against arbitrariness.  Majority 

Opinion, slip op. at 42.  While the majority repeatedly stresses that such closure is 

temporary, see id., this may in fact not be so for businesses that are unable to endure 

the associated revenue losses.  Additionally, the damage to surviving businesses may 

be vast.  Significantly, moreover, the Supreme Court of the United States has 

admonished that the impermanent nature of a restriction “should not be given exclusive 

significance one way or the other” in determining whether it is a proper exercise of 

police power.  Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 

U.S. 302, 337, 122 S. Ct. 1465, 1486 (2002). 

 The majority opines that “[t]he protection of the lives and health of millions of 

Pennsylvania residents is the sine qua non of a proper exercise of police power.”  Id. at 
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30.  I believe, however, that greater account must be given to the specific nature of the 

exercise, and that arbitrariness cannot be tolerated, particularly when the livelihoods of 

citizens are being impaired to the degree presently asserted. 

 To me, the majority allocates too much weight to temporariness to defeat 

developed allegations of a lack of due process in the executive branch’s determination 

of which businesses must close and which must remain closed.  See Majority Opinion, 

slip op. at 37-38.1  Again, there seems to be a factual dynamic that should not be 

dismissed out of hand.  Certainly, the executive branch may engage in proper exercises 

of police power in a disaster emergency, and a fair amount of deference to its decisions 

may be in order.  At least short of martial law, however -- relative to the broad-scale 

closure of Pennsylvania business for a prolonged period -- I don’t believe the 

executive’s determinations of propriety can go untested in the face of the present 

allegations of inconsistency and irrationality.2 

 In summary, in my considered judgment, the matters raised in the emergency 

application for extraordinary relief -- especially those related to alleged inconsistency 

                                            
1 Such allegations include the following: 

 

It is not clear why some businesses are on the life-sustaining 

list[.]  For example, why are “beer, wine, and liquor stores,” 

determined to be non-life-sustaining, but “beer distributors” 

are determined to be “life-sustaining?”  Why are “department 

stores” non-life-sustaining, but “other general merchandise 

stores” life-sustaining?   

 

Brief for Petitioners at 48 (footnote omitted). 

 
2 The majority observes that the General Assembly has the ability to terminate the 

Governor’s order.  See Majority Opinion, slip op. at 37 (citing 35 Pa.C.S. §7301(c)).  

Although I agree with the majority that this serves as one check on executive power, I 

note that the Constitution serves as another. 
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and arbitrariness in the waiver process -- should be left to the Commonwealth Court, in 

the first instance, as the court of original jurisdiction invested with fact-finding 

capabilities. 

 

 Justices Dougherty and Mundy join this concurring and dissenting opinion. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

William Benner, Vote Bill Benner  : 
Committee, Nichole Missino, and :  No:  1:20-CV-00775-JEJ 
d/b/a Giovanni’s Media Barber,  : 
Kraig Nace, Detailed Attention, Inc., : 
John Williams, Stephen Cassel,  : 
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v.  :  Motion for a Temporary  
:  Restraining Order  

Thomas W. Wolf, in his official  :   
Capacity as Governor of the   : 
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Rachel Levine, MD, in her official  : 
capacity as Secretary,  : 
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Dennis M. David, Secretary,   : 
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J. Bart DeLone 
Chief Deputy Attorney General 
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jdelone@attorneygeneral.gov

Keli Marie Neary, Esquire 
Executive Deputy Attorney General 

PA Attorney Civil Law Division 
Pennsylvania Office of Attorney General 

15th Floor, Strawberry Square 
Harrisburg, PA  17120 

kneary@attorneygeneral.gov

Karen Masico Romano, Esquire 
Chief Deputy Attorney General 

Pennsylvania Office of Attorney General 
15th Floor, Strawberry Square 

Harrisburg, PA  17120 
kromano@attorneygeneral.gov

Gregory George Schwab, Esquire  
Pennsylvania Office of General Counsel 
Governor's Office of General Counsel 

333 Market St 17th Fl. 
Harrisburg, PA 17126-0333 

grschwab@pal.gov
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